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Court of Appeals of the District of Columbia 


Xo. G124. 


T. L. Cox, Appellant, j 

vs. i 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket Xo. 60329. 

T. L. Cox, Petitioner, 

I 
i 
i 

v 

v# 

Commissioner of Internal Revenue, Respondent. 

Appearances: i 

For Taxpayer: Marion Butler, Esq. 

For Comm’r: R. X. McMillan, Esq. 

1 i 

j 

Docket Entries. 

1931. | 

Oct. 26. Petition received and filed. Taxpayer notified. 
(Fee paid.) j 

‘ 4 26. Copy of petition served on General (jounsel. 

Dec. 16. Answer filed by General Counsel. 

44 22. Copy of answer served on taxpayer. General 

Calendar. I 

1932. | 

Aug. 13. Hearing set Oct. 12, 1932. ! 

Oct. 12. Hearing had before Mr. Murdock, Pic. 3, on 
merits. Briefs due December 1, 1932. 

Dec. 1. Brief filed by General Counsel. I 

44 1. Brief filed bv taxpaver. I 

1933. ' ' | 

Jun. 30. Memorandum opinion rendered, MrJ Murdock, 

Div. 3. Decision will be entered! for Com¬ 


missioner. 
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Jul. 8. Decision entered, Mr. Murdock, Div. 3. 

Sep. 19. Stipulation of venue filed. 

Oct. d. Petition for review by Court of Appeals of the 
District of Columbia with assignments of error 
filed by taxpayer. 

“ d. Proof of service filed. 

“ G. Pnecipe filed, proof of service thereon. 

2 [Stamp:] Filed Oct. 2d, 1931. United States Board 

of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Xo. d0329. 

IT :AR :C-2 :AMS—601). 

T. L. Cox, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Petition . 


The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv sot forth bv the Commis- 

« * 

sioner of Internal Revenue in his notice of deficiency 
(IT:AR :C-2 :AMS—GOD) dated August 27, 1931, and as a 
basis of proceedings alleges as follows: 

1. The petitioner is a citizen of North Carolina whose 
home address is Randleman, X. C. 

2. The notice of deficiency (copy attached and marked 
“Exhibit A") was mailed to the petitioner on August 27, 
1931. 

3. The taxes in controversv are Income Taxes for the 

calendar vear 1929, and for $1,122.21. 

• » 

4. The determination of tax set forth in the said notice 

of deficiency is based upon the following errors: 

Erroneous classification bv the Commissioner of Inter- 

• 

nal Revenue of the money ($10,000) paid to petitioner by 
the Community Ice and Utilities Company in consideration 
of an agreement not to re-enter the ice and coal business 
for a period of ten years as taxable income. 

o. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 
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(a) In tlie year 1922, the petitioner organized the Aslie- 
boro Tee & Coal Company, a North Carolina corporation, 
with its principal office at Asheboro, X. C. 

(b) The petitioner being the principal j stockholder, 
exerted his efforts to build up the business of Jhe company, 
taking only a small salary for his services. 

(c) In the year 1928, the Community Ice & Utili- 
3 ties Company, a corporation with its principal place 
of business at Greensboro, X. C., approached peti¬ 
tioner to buy the said Asheboro Ice & Coal Coijnpany, and a 
purchase price was agreed on for the sale of said company 
as a going concern. 

(d) The Community Ice & Utilities Company then re¬ 
fused to consummate the purchase, unless the petitioner 
and the other two minoritv stockholders should contract 
not to re-enter the ice and coal business for a period of ten 
years and offered to pay $15,000 in addition; for such an 
agreement. 

(e) In the year 1929 the sale of the Asheboiio Ice & Coal 
Company was consummated for the agreed! price, and 
$15,000 in addition was paid to the petitioner f<pr the agree¬ 
ment not to re-enter the ice and coal business for a period 
of ten years. 

i 

Wherefore, the petitioner prays that this j Board may 
hear the proceedings and grant his claim tljiat the said 
$15,000 so paid was correctly for the sale of | capital and 
was not income subject to tax, and that the deficiency as¬ 
sessment of $1,122.21 be set aside. 

(S.) MARION BUTLKI?, 

Counsel for Petitioner, 

1X17 F St., y. W.; Washington, I). C, 

State of North Carolina, 

County of Randolph, ss: 

T. L. Cox, being duly sworn, says that he is tile petitioner 
above named; that he has read the foregoing petition, or 
had the same read to him, and is familiar with the state¬ 
ments contained therein, and that the facts statjed are true, 
except as to those facts stated to be upon information and 
belief, and those facts he believes to be true. 

(S.) T. L. COX!, 


Petiti 


oner, 


R. F. D. #1, Randier^ an, N. C. 


i 
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Subscribed and sworn to before me this 24 day of Octo¬ 
ber, 1931. 

[seal.] JAS. B. NEELEY, 

Notary Public. 


Exhibit “A." 


Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Aug. 27, 1931. 

Mr. T. L. (’ox, 

R. F. I). =1, 

Randleman, North Carolina. 

Sir : 

You are advised that the determination of vour tax liabi!- 

% 

itv for the vear 1929 discloses a deficiencv of $1,122.21, 
• • • 

as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
dav) from the date of the mailing of this letter, vou mac 
petition tin* United States Board of Tax Appeals for a re¬ 
determination of vour tax liabilitv. 

• • 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of vour re- 
turn(s) by permitting an early assessment of any deficiency 
and preventing the accumulation of interest charges, since 
the interest period terminates thirty days after filing the 
enclosed agreement, or on the date assessment is made, 
whichever is earlier: whereas if no agreement is filed, 
interest will accumulate to the date of assessment of the 
deficiencv. 

Respect f till v. 

DAVID BURNET, 

C om missioucr. 
By J. C. WILMER, 

Deputy Commissiourr. 

Enclosures: Statement, Form 8S2, Form 870. 
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5 Statement. 

IT :AK :C-2 AMS—GOD. 

In re Mr. T. L. Cox, Randleman, North Carolina. 

Tax Liability. | 

Year. Tax Liability. Tax Assessed. Deficiency. 

1929 $1,486.00 $363.79 | $1,122.21 

Reference is made to the reports of the internal revenue 
u^ent in charge, Greensboro, North Caroliijia, copies of 
which have been furnished you, and to youri protest sub¬ 
mitted under date of November 2G, 1930. 

Careful consideration has been accorded yojur protest in 
connection with the agent’s findings and the Report on the 
conference held with von on Januarv 12, 1931|, in the office 
of the agent in charge. The adjustments recommended by 
the agent as a result of the above-mentioned conference and 
following a conference held in this office on July 15, 1931, 
have been approved by this office. 

Your contention that the profit realized by you from the 
receipt of $15,000.00 from the Community Iceland Utilities 
Company in consideration of your agreement not to re-enter 
the ice and coal business in Asheboro, should be reduced 
by $12,000.00, representing good will built uj) over eight 
preceding years, has been denied. In a similar case before 
the Bureau it was held that the amount paid ifor agreeing 
to refrain from a specified business in a given! locality was 
income to the recipient in the year of its receipt (O. 1). 
GGS, Cumulative. Bulletin III, page 93). j 
A summary of your corrected income and tjax computa¬ 
tion follows: 

Net. Inform*. 

Not income, line 20, ns reported. 

Add: 

1. Profit, from liquidating dividends increased. SI 5,000j00 

2. Decrease and transfer of deduction for repairs.... GlOjOO 

- 15,610.00 

Total. S30.554.34 

G Brought forward.\.. S30.554.34 

Deduet: 

3. Portion of repairs to rental projrerty transferred 

from item IS to item 7.. 

4. Profit from sale of good will transferred from item 

11 and included under item 8. 


S11,044.34 


SI 10.100 
3.000.100 


3.110.00 


Corrected net income.. S27.444.34 
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Corrected net income 


Computation of Tax. 


$27,444.34 


Less: 

Taxable United States interest 
Personal exemption. 


$212.50 
1.500.00 

- 1.712.50 


Balance subject to normal tax. $25,731 .S4 

Normal tax at ’4% <>n $4,000.00. $20.00 

Normal tax at 2% on $4.(KK).00 . 80.00 

Normal tax at 4% on $17,731.84 . 709.27 

Surtax on $27,444.34 . .. t>81.10 

Total tax.. $1,490.37 

Less: Earned income credit. 4.37 


Correct tax liability.... $1 .480.00 


Explanation of Changes. 

1 and 4. .Protit from liquidating dividends received by 
vou as a result of the sale of the Aslieboro Ice and Coal 
Company, of whijeh yon were a principal stockholder, lias 
been increased by $15,000.00, representing payment to you 
by the Community lee and Ptilities Company in eonsidera- 
lion of your agreement not to reenter the ice and coal busi¬ 
ness in Aslieboro, which the Bureau holds to be tax- 

7 able income in the year received. Profit of $3,000.00 
which you reported under item 11 (a) for “sale of 
good will, Aslieboro lee and Coal Co.“ has been eliminated, 
since the total profit from the transaction has been included 
under item S. 

2 and 3. The amount of $500.00 for repairs to Mill Dam, 
included in deduction of $010.00, line IS, has been disal¬ 
lowed as a capital expenditure for the const ruct ion of a mill 
race head gate. The balance of the deduction, $110.00, rep¬ 
resenting repairs to rental buildings, has been allowed and 
transferred to item 7. 


8 | Stamp: | Deceived Dec. 1(5, 1031. Board of Tax 

A ppeals. 

| Stamp: | United States Board of Tax Appeals. Filed 
Dec. 1(5, 1031. 
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United States Board of Tax Appeals. 

Xo. 60329. | 

T. L. Cox, Petitioner, 
v. 

j 

Commissioner or Internal Revenue, Respondent. 

| 

Answer. ! 

The Commissioner of Internal Revenue bvihis attornev, 
C. M. (’barest. General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition filed in the above entitled 
cause, admits and denies as follows: 

1. Admits the allegations contained in paragraph one of 
the petition. 

2. Admits the allegations contained in paragraph two of 
the petition. 

3. Admits the allegations contained in paragraph three 
of the petition. 

4. Denies that the Commissioner erred in the manner set 
forth in paragraph four of the petition. 

5. (a) Admits that the Asheboro Ice Coalj Company, a 
North Carolina corporation, was organized jin the year 
1922, with its principal office at Asheboro, Xo *th Carolina. 

(b) Admits that the petitioner was one of lie principal 
stockholders of the Asheboro Ice & Coal Company. Denies 
the remaining allegations of fact contained jin sub-para¬ 
graph (b) of paragraph five of the petition. 

9 (c) Admits that in the year 1928 thoj Community 

Ice & Utilities Company, a corporation A|\*i 1 h its prin¬ 
cipal place of business at Greensboro. North j'arolina, of¬ 
fered to buy the Asheboro Ice & Coal Company, and a pur¬ 
chase price was agreed upon for the sale of said company. 

(d) Admits that thereafter the ConnnunitviIce & Utili- 
ties Company offered to pay an amount of $loi()()() in addi¬ 
tion to the agreed purchase price of the Asheboro Ice & 
Coal Company if the petitioner and tin* oilier stockholders 
of the said company would agree to refrain frjom re-enter¬ 
ing the ice and coal business again for a period jr>f ten years. 
Denies the remaining allegations of fact as <j*ontained in 
sub-paragraph (d) of paragraph five of the petition. 
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(e) Admits the allocations of fact as contained in sub- 
paragraph (e) of paragraph five of the petition. 

0. Denies that tin* petitioner is entitled to any of the re¬ 
lief prayed for in the petition. 

Denies centrally and specifically each and every allega¬ 
tion contained ip the petition not hereinbefore expressly 
admitted, qualified or denied. 

Wherefore, it is prayed that the Board redetermine the 
amount of the* deficiency involved in this proceeding to be 
equal to the amount determined by the Commissioner, plus 

anv additional amount which mav arise from the 
• • 

10 correction of anv error or errors that mav have been 

• • 

committed by the Commissioner. Claim is hereby 
asserted for the increased deficiency, if any, resulting from 
such redetermination. 

(Signed) C. M. CI1ARKST, 

; Ceneral Counsel, 

Bureau of Infernal Revenue, 

()f (’ounsel : 

R. X. McM ILLAX. 

\V. II. PAYXK. 

Cent ral Counsel, 

Bureau of Infernal Revenue. 
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Cnitcd States Board of Tax Appeals. 
Docket No. 603*20. 

T. L. ( ox. Petitioner. 


v. 


Com mission kr ok Internal Revenue, Respondent 

Marion Butler, Ksq„ for the petitioner. 

R. X. McMillan, Hsq., for the respondent. 


.1/ einorau'Iuw Opinion. 


M rimocK : 


The Commissioner determined a deficiency of $1,1*2*2.21 
in the petitioner's income tax for 1020. The only error as¬ 
signed is the action of the Commissioner in including in 
income $13,000 received by the petitioner from the Com¬ 
munity Ice and Utilities Company in consideration of his 
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agreeing not to re-enter the ice ami coal business for a 
period of ten years. 

The petitioner is an individual residing at! Kandleman, 
North Carolina. The Asheboro Ice and Coal iCompany, a 
North Carolina Corporation, was organized in 19*22. Its 
principal office was at Asheboro. The petitioner was 
T2 one of its principal stockholders. Thei Community 
Ice and Utilities Company, of Greensboro, North 
Carolina, in 1928 offered to buy the Asheboro Ice and Coal 
Company and a purchase price was agreed iqion. There¬ 
after the purchaser agreed to pay $15,000, in! addition to 
the price agreed upon, if the petitioner and thejother stock¬ 
holders of the seller would agree to refrain frinn re-enter¬ 
ing the ice and coal business for a period of toil years. In 
1929 the sale was consummated for the agreed price, and 
$15,000 was paid to the petitioner for his agreement not to 
re-enter the ice and coal business for a period cif ten years. 
He reported a profit of $.’>,000 from the sale (if good will. 
The Commissioner increased the amount to $lj>,000, called 
it profit from liquidating dividends, and gave explanations 
as follows: j 

Your contention that the profit realized by you from the 
receipt of $15,000.00 from the Community Ice and Utilities 
Company in consideration of your agreement not to re¬ 
enter the ice and coal business in Asheboro, should be re¬ 
duced by $12,000,00 representing good will bijilt up over 
eight preceding years, has been denied. ' j 

Profit from liquidating dividends received Ijy you as a 
result of the sale of the Asheboro Ice and Coal Company, of 
which you were a principal stockholder, has been increased 
by $15,000.00 representing payment to you by the Com¬ 
munity Ice and Utilities Company in consideration of your 
agreement not to reenter tin* ice and coal business in Ashe¬ 
boro, which the Bureau holds to be taxable income in the 
vear received. Profit of $.”>,000.00 which yoju reported 


under item 11(a) for ‘sale of good will, Asheb<j 
Coal Co.’ has been eliminated, since the total 
Ihe transaction has been included under item 8. 


>ro Ice and 
profit from 


The above statement of the facts is taken from the alle¬ 
ged ions of the petition which were admitted in the answer. 
No other proof was made. The petitioner in tvj*o pages of 
brief contends that the $15,000 was not income |to the peti- 
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tionrr within thi* meaning of the Sixteenth Amendment, 
because it was paid to the petitioner for the sale of a “per¬ 
sonal capital asset" and there is no evidence that it 
was sold at a profit. The burden of proof is upon 
Id the petitioner, not upon the respondent. If the 

petitioner's theory of what was sold is correct 
then the Commissioner must he affirmed for we do 
not know that the “asset" had any cost or other 
basis and the entire amount received must he considered 
"•aim However, we are not certain of how the $15,000 was 
paid to tin* petitioner. The Commissioner treated it as 
com inn: from the Asheboro Ice and Coal Company as liqui¬ 
dation- dividends. Regardless of how it came to him we 
are unable to say that, it was not all income. An amount 
received as a liquidation dividend may be all income. Like¬ 
wise an amount received directlv for an agreement to re- 

• 

train for a time from engaging in a particular business in 
a particular locality may be all income, lie may have sold 
his services or a part thereof for a ten-year period, the 
compensator desiring that he remain inactive during that 
period instead of using his ability in other ways to earn 
income. 

Decision /('ill l>c entered for the respondent . 

Kilter: Kntered dun. 30, 1933. 

14 United States Board of Tax Appeals, Washington. 

Docket No. 60329. 

T. L. Cox, Petitioner, 
v. 

Com missionki: ok Internal Revenue, Respondent. 

Derision . 

Pursuant to tin* determination of the Board, as set forth 
in its report promulgated memorandum opinion entered 
dune 30, 1933, it is 

Ordered and decided that there is a deficiency of $1,122.21 
for the year 1929. 

Kilter: Kntered dill. S, 1933. 


[Seal U. S. Board of Tax Appeals.] 
(Signed) 


J. E. MURDOCK, 

Member. 
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IT) [Stamp:] United States Board of T<jix Appeals. 

Filed Sep. 19, 1933. 

i 

United States Board of Tax Apppeals, 1932. 

Filed-, -. ! 


United States Board of Tax Appeal*! 
Docket Xo. 60329. 


T. L. Cox, Petitioner, 


v. 


Commissioxkk ok I xtkknal Revenue, Respondent 

Stipulation. 


The Commissioner of Internal Kevenue and the above 
named petitioner, by their respective attorneys, hereby 
stipulate that the decision of the Board of Tjax \ppeals 
in the entitled cause may be reviewed by the Court of Ap¬ 
peals of the District of Columbia as provided! for in sub¬ 
section (d). Section 1002, Revenue Act of 1926. 

(S.) SEWELL KEY, 

Counsel for Cotn >nission\er of 
• * 

Infernal | Revenue. 
MARION BUTLER, j 
610 American Buihlinff. 

1317 F Street X. W., Washington, j\). ('., 

Attorney for petitioner. 
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1(5 | Stamp: United States Board ot’ Tax Appeals. 

Filed oh. (5. 1 922. 

United States Board of Tax A pp pea Is, 1923. 


Filed 


United States Board of Tax Appeals 
Docket No. (50229. 

T. L. Cox. .Petitioner, 
v. 

Uo.mmissionkk <>K Ixthknal Kkvkxi’H, Respondent. 

Petition tor J ferine of Decision of the l nitrd States 

Board of Tax A ppcals. 

To the Honorable die Judges of the Court of Appeals of 
the 1 list rict of ('olumhia : 

T. L. Cox, the (Petitioner above named, in support of his 
pet it ion tiled in pursuance of the provision of Section 1001 
of the Revenue Act of 192(1 for the review of the decision 
of the United States Board of Tax Appeals rendered on 
July 1922. approving of deficiencies in income for the 
calendar year 192S in the amount of $1,122.21, respectfully 
shows to this Honorable Court as follows: 

I. 

Statement of the Xature of the Controversy. 

The petitioner is an individual residing at Randleman, 
North Carolina. In the year 1922 the Asheboro Ice & Coal 
Company, a North Carolina Corporation, was organized 
with its principal: office at Asheboro, North Carolina. The 
petitioner was one of the stockholders and was elected sec¬ 
ret a rv of said Companv. In the vear 1928 the Communitv 
Ice A* Utilities Company of Greensboro, North Carolina, 
entered Into a • •ontract with the Asheboro Ice & Coal Com¬ 
pany ;<> buy said Company as a going concern, including 
good will, at an agreed price. Thereafter, the said Com¬ 
munity Ice & Utilities Company offered to pay petitioner 
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I 

$15,000.00 if he would agree to refrain from filtering the 
ice and coal business for a period of ten years. This 
17 separate transaction with the petitioner jvasconsum¬ 
mated and the $15,000.00 was paid to him in con¬ 
sideration of an agreement not to re-enter the ice and coal 
business for ten years. 

The petitioner in filing his personal income tax return 
for the said year improvidentIv included, together with 
other items of income, one item of $3,000.00 for “sale of 
good will Asheboro Ice & Coal Company”. The Commis¬ 
sioner held that the $15,000.00 was all taxable {income and 
made an assessment against the petitioner in It he sum of 
$1,122.21. ' ! 

From this decision ot‘ the Commissioner the petitioner 
appealed to the Board of Tax Appeals, which {Board sus¬ 
tained the said extra assessment. j 

II. I 

i 

Designation of Court of Review. i 


The parties have agreed in accordance with Section 1002 
(d) of the Revenue Act of 1020, that ihe decision of the 
Board of Tax Appeals may be reviewed by tip* Court of 
Appeals of the District of Columbia. 

Ill. I 

j 

Assignments of Frror. j 

The petitioner as a basis for review makes tin!* following 
assignments of error: 

(1) The Board of Tax Appeals erred in holding that the 
sum of $15,000.00 paid petitioner by the Community Ice 
Utilities Company of Greensboro, North Carolina, in con¬ 
sideration of his agreement not to re-enter the ice and coal 

business for a period of ten vears, is taxable income. 

• # * # 7 

(2) The Board erred in holding that “We are hot certain 
of how the $15,000.00 was paid to the petitioner’!’. 

(3) The Board erred in holding that the said |$15,000.00 

was paid petitioner as liquidating dividends from {the Ashe¬ 
boro Ice & Coal Company. j 

18 (4) The Board erred in not reversing tlije decision 

of respondent that the $15,000.00 was liquidating 
dividend and taxable as such. 

(5) The Board erred in holding that “an aijnount re¬ 
ceived as a liquidating dividend may be all incom|e”. 


i 
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(6) Tin* Board erred in holding that, since they did not 
know whether the “asset" sold by petitioner “had any 
cost or other basis, the entire amount received must be con¬ 
sidered gain". 

(7) The Board erred in holding that petitioner “may 
have sold his services or a part thereof for a ten-year 
period, the compensator desiring that he remain inactive 
during that period instead of using his ability in other ways 
to earn income". 

(8) Tin* Board erred in holding that “regardless of how 
il came to him, we are unable to sav that it was not all in- 
come." 

(9) Tlx* Board erred in holding that the burden of proof 
was on the petitioner to show that the said $ 10 , 000.00 was 
not profit. 

(10) The Board erred in rendering decision for the re¬ 
spondent. 

Therefore, your petitioner prays that the decision of the 
United States Board of Tax Appeals be reviewed and re¬ 
versed bv this Honorable Court, and for such other and fur¬ 
ther relief as the Court may deem meet and proper in the 
premises. 

(S.) MARION BUTLER, 

Attorney for Petitioner . 

1317 F Street X. IF.. 

Washington. D. C. 

If) City of Washington, 

District of Columbia , : 

Marion Butler, being duly sworn, deposes and says that 
lie is the attorney for the petitioner; that he knows the con¬ 
tents of the foregoing petition: that to the best of his knowl¬ 
edge and belief the statements therein are true and that the 
assignments of error are well taken and intended to be 
argued. 

(S.) MARION BUTLER. 


Subscribed and sworn to before me this 6th day of Octo¬ 
ber, 1933. 

(S.) ! GERTRUDE B. SPAULDING, 

Not an/ Public. 


My Commission expires Feb. 21, 1934. 
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[Stamp:] United States Board of Tax Appeals. 

Filed Oct. G, 1933. 

i 

United States Board ol‘ Tax Appeals, )9.TT. 

Filed-,-. J 

United States Board of Tax Appeals. 

I 

Docket Xo. 60329. j 

i 

| 

T. L. Cox, Petitioner, j 


Commissioner or Internal Revenue, Respondent. 


To t he ('lerk : 


C reei ye. 


You will please prepare and transmit to the Clerk of the 
Court of Appeals of the District of Columbjia certified 
copies of the following; documents: 

1. The docket entries and proceedings before j the United 
States Board of Tax Appeals in the case above jent it led. 

2. Pleadings before the Board. 

.*». Opinion and decision of the Board. 

4. Petition for review. 

o. Stipulation that the case be submitted on tin* facts 
presented by the pleadings. Xot of record. 

(>. Stipulation that the review shall be by the Court of 
Appeals of the District of Columbia. 

7. This designation. 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court of Appeals 
of the District of Columbia. 

(Sgd.) MARK)X BUTLER, 

Attorney for T\ L. Cox. 
Dated Oct. (>, 19:13. I 

Service Accepted: 

(S.) SEWELL KEY, | 

CounseJ for Commissioner of Interna* Revenue. 


16 


T. L. COX VS. GUY T. IIELVERING, COMM R. 


21 United States Board of Tax Appeals, Washington. 

Docket Xo. (>0329. 


T. L. Cox, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Certificate . 

I, B. I). Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 20, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on tile and of record in my 
office as called for by the Pnccipe in the appeal as above 
numbered and entitled. 

In testimonv whereof, I hereunto set mv hand and aflix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 2nd day of 
December, 1933. 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk , United States Hoard of Tax Appeals. 
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Xo. 6124. 
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T. L. Cox, Appellant, 
vs. 

Guy T. Helverixg, Commissioner of Internal Revenue, 

i 7 

Respondent. 


Brief in Support of Petition for Appeal Fron} the 
Decision of Beard of Tax Appeals. 


i 

i 

! 


To the Honorable Justices of the Court of Appeals 
of the District of Columbia. 


FACTS. 

i 

The petition of the appellant, T. L. Cox, for lieview 
of the decision of the United States Board of Tajx Ap¬ 
peals was filed on December 4, 1933. j 

The facts of the case are clear and uncontrovjerted. 
The appellant is an individual, residing at Rimdle- 
man, North Carolina, and was the principal fstock- 


i 

i 

i 

i 
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holder in the Asheboro Ice and Coal Company, a North 
Carolina corporation organized in 1922, with its prin¬ 
cipal office at Asheboro, North Carolina. The Com¬ 
munity Ice ctnd Utilities Company, of Greensboro, 
North Carolina, offered to bur the Asheboro Ice and 
Coal Company in 1928 and a purchase price was agreed 
upon. Thereafter, in 1929, an agreement was consum¬ 
mated under which the purchaser of the ice and coal 
corporation paid to the petitioner, one of its stock¬ 
holders, as an individual, the sum of $15,000.00 for his 
'agreement not to enter the ice and coal business for a 


period of ten years. The Commissioner of Internal 
Revenue has called the $15,000.00 a prolit from liqui¬ 
dating dividends and gave the following explanation: 


1 and 4. “Prolit from liquidating dividends re¬ 
ceived bv vou as a result of the sale of the Ashe- 

« * 

boro Ice and Coal Company, of which you were a 
principal stockholder, has been increased by 
$15,000.00, representing payment to you by the 
Community Ice and Utilities Company in consid¬ 
eration of vour agreement not to re-enter the ice 
and coal business in Asheboro, which the Bureau 
holds to be taxable income in the year received. 
Profit of $3,000.00 which you reported under item 
11 (a) i'or ‘sale of good will, Asheboro Ice and 
Coal CoP has been eliminated, since the total profit 
from the transaction has been included under 
item 8.” 


On June 30, 1933, the United States Board of Tax 
Appeals decided in favor of the Government, uphold¬ 
ing in uncertain terms the opinion of the Commis¬ 
sioner. It is submitted that the Board of Tax Ap¬ 
peals erred in so deciding and the petition of appel¬ 
lant sets up ten assignments of error as reasons there¬ 
for. 


o 

O 


ARGUMENT. 

1. The Board of Tax Appeals erred in holding that 
the sum of $15,000.00 paid appellant by the Cojmmunity 
Ice & Utilities Company of Greensboro, North Caro¬ 
lina, in consideration of his agreement not to re-enter 
the ice and coal business for a period of ten jyears, is 
taxable income. 

The Sixteenth Amendment of the Constitution of 
the United States was adopted largely because of the 
decision of the Supreme Court of the United States in 
the case of Pollock vs. Farmers Loan and Triist Com¬ 
pany (15S U. S. 601— 15 S. Ct. 912). This! decision 
declared the Act of 1894 unconstitutional for! the rea- 

i 

son that it sought to impose an income tax o^i income 
from real estate and from returns from investment of 
personal property without apportionment aihong the 
states according* to population, as required under the 
Constitution for “direct" taxes. ART. I, Sec. if, Clause 
3, and Sec. 9, Clause 4. The Amendment provides: 

“The Congress shall have power to layjand col¬ 
lect taxes on incomes, from whatever sojurce de¬ 
rived, without apportionment among* the several 
states, and without regard to any census or enu¬ 
meration. ” 

Since the Amendment fails to define the w<j>rd “in¬ 
come”, it is necessary to see how the Suprenje Court 
has determined and defined the same in the [light of 
what the people meant when ratifying the jAmend- 
ment. It was not until the case of Strattonj’s Inde¬ 
pendence vs. Ilowbert (231 U. S. 399—34 S. Ct. 136) 
arising under the Corporation Tax Act of 11909 (36 

® j 

Stat. 11) that the Supreme Court had occasion to de¬ 
fine “income” and it was there defined as “the gain 
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derived from capital or labor or from both combined. ” 
In the still later case of Doyle vs. Mitchell (247 U. S. 
179—38 S. Ct. 4(57) the Court included in the definition 
of “income'’ the profit gained through a sale or a con¬ 
version of capital assets. In the case of Southern Pa¬ 
cific Company vs. Lowe (247 Lh S. 330—38 S. Ct. 540) 
it was decided that the term “income’' had no broader 
meaning in the 1013 Act than in that of 1909, and still 
later, in the case of Eisner vs. Macomber (252 U. S. 
189—40 S. Ct. 189) the Court considered the meaning 
of “income" as used in the Sixteenth Amendment and 
in formulating a clear definition stated that it found 
little to add to the succinct definition adopted in tlie 
cases decided under the 1909 Act, and defined “in¬ 
come" as “the gain derived from capital, from labor 
or from both: combined, provided it was understood 
to include profit gained through a sale or conversion of 
capital assets’’. It should be further noted that the 
Supreme Court has considered what was in the minds 
of the people when they adopted the Sixteenth Amend¬ 
ment to the Constitution in formulating a definition 
of “income”. In the case of Merchants’ Loan & 
Trust Company vs. Smietanka (255 U. S. 509, 519— 
41 S. Ct. 386) the Court stated the following: 


“In determining the definition of the word ‘in¬ 
come’ thus arrived at, this court has consistently 
refused to enter into the refinements of lexicog¬ 
raphers or economists, and has approved, in the 
definitions quoted, what it believed to be the com¬ 
monly understood meaning of the term which must 
have been in the minds of the people when they 
adopted the 16th Amendment to the Constitution.” 


The definition as formulated by the Supreme Court 
in the case of Eisner vs. Macomber has been uniformly 
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reiterated. As a result there are three attributes which 
must be considered to determine what is * 4 income’’ as 
used in the Sixteenth Amendment. First, there must 
be a realization or gain; second, the realization or gain 
must be derived from capital or labor or lj>oth and, 
third, it must be understood that the first aijd second 
shall include a sale or conversion of capital askets from 
which there was profit or gain. 

Applying the above attributes to the instant case, it 
is submitted that the $15,000.00 does not ft^ll within 
the purview of the definition of “income” ak defined 
bv the Supreme Court of the United States and as to 
what the people had in mind when ratifyingj the Six¬ 
teenth Amendment. The facts clearlv show that the 

* 

appellant was not selling a capital asset, for} the cor¬ 
poration had already sold all of the capital assets in¬ 
volved, but was selling instead an inherent I right to 
engage in the ice and coal business for a period of ten 
years. The sole consideration of the agreement was to 
refrain from doing a lawful act. There was no sale 
of property or any other item which might be em¬ 
braced in the term “capital”. Neither was! there a 
conversion of any subject matter which might be in¬ 
cluded in the broadest definition of that term. The 

j 

purchasing corporation had the same right to engage 
in the ice and coal business and hoped that b^ buying 
the right of the appellant that it would realize profit or 
gain and that at the end of ten vears the valiie of the 
right of the appellant would have so depreciated due to 
older age and loss of contact with the development 
of such business that the appellant would naturally 
not be so formidable if he re-entered the ice and coal 
business. In short, his right was practically rendered 
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valueless. It is submitted that the people did not con¬ 
sider an inherent right a capital asset when ratifying 
the Sixteenth Amendment. 

The $15,000.00 cannot be regarded as income de¬ 
rived from capital, for capital denotes an investment 
of money or property with a view to realizing a return 
of wealth thereon. Any investment of capital in¬ 
tended to yield a return presupposes an active and 
positive use of such capital rather than any restraint 
on the use thereof. Neither can the item be said to be 
“income” from labor or a combination of capital and 
labor, for labor is physical or mental toil and not inac¬ 
tivity or restraint, it must be constantly kept in mind 
that the appellant received a salary for a number of 
years from the corporation and received stock divi¬ 
dends, including the final liquidation dividend, as a 
stockholder of the company which had previously sold 
its business, and had paid an income tax accordingly. 
It must be i further kept in mind that the item of 
$15,000.00 was a separate transaction and not a part 
of the corporate business and did not pass through the 
corporate treasury. 

If it should be said bv some stretch of imagination 
that the agreement to refrain from re-entering the ice 
and coal business was the sale of a capital asset in the 
form of an inherent right, or native ability, it would 
be necessary to show a gain or profit. A capital asset 
is usually, if not always, some tangible thing capable 
of being appraised as to its market value over a given 
period of time. When there is a conversion of such 
capital, it is ! for the taxpayer to allege the gain or 
profit realized, provided the same is known to him or 
readily acquired. If it is not known to him and is not 
readilv cognizable there then becomes a burden on the 


( 


Commissioner to prove a profit or gain, if any, made 
by the taxpayer. ; 

In the instant case there is nothing tangible! that can 
be appraised or valued in dollars and cents over any 
period of time except at the time of the transaction. 
It is therefore impossible for the taxpayer to (say what 
this right he sold was worth in 1913, or in 1^22, or at 
any other time, and therefore the burden of proving a 
gain or profit now falls upon the Commissioner of In¬ 
ternal Revenue, and since he cannot determine the 

i 

same, the doubt of whether or not there \i’as gain 
must be resolved in favor of the taxpayer and the ap¬ 
pellant in this case. 

Taxing acts including limitation provisions must be 
construed liberally in taxpayers favor. 

U. S. vs. Updike, 281 U. S. 489. i 

i 

! 

In cases of doubt, statutes levying taxes kre con¬ 
strued most strictlv against the Government.! 

Douglas County Light & Water Co. vs. Com¬ 
missioner of Internal Revenue, 43 F. 2nd, 904. 

Panther Rubber Mfg. Co. vs. Commissjioner of 
Internal Revenue, 45 F. 2nd. 314. j 

Doubts regarding income tax law should be fesolved 
in favor of the taxpayer. 

Commissioner of Internal Revenue vs. | Brown, 
54 F. 2nd, 563. 

Collinson vs. Reynolds, 43 F. 2nd, 395. ! 

I 

I 

As a result anv effort to place a value on the iright to 
enter the coal and ice business as of 1913, or 1922, or 
any other time by the appellant would be based solely 
on the imagination of the person making such a:i effort. 


I 

i 
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He would be obliged to consider the ability of the ap¬ 
pellant at various periods of time, his age, and many 
other things and the result would be so speculative 
that no court in Christendom would confirm it, if the 
same was possible to figure in the denomination of 


monev. 

Therefore the $15,000.00 is not “income”, for it 
does not possess any of the attributes of the definition 
of “income” as defined by the Supreme Court, and as 
was meant by the people when ratifying the Sixteenth 
Amendment. It is submitted that the ruling of the 
Board of Tax Appeals should be reversed on the 
ground of the first assignment of error. 

*2. The Board of Tax Appeals erred in holding that 
“We are not certain of how the $15,000.00 was paid to 
the Petitioner”. There can be no doubt as to the man¬ 


ner of pavment. The facts elearlv show that the 
$15,000.00 was paid by the Community Ice and Utili¬ 
ties Company, which company purchased the business 
of the Asheboro Ice and Coal Company, to the appel¬ 
lant in the ordinarv course of business and it is imma¬ 


terial whether the payment was by means of check or 
other mode. 


3. The Board of Tax Appeals erred in holding that 
the sum of $15,000.00 was paid the appellant as a liq¬ 
uidating dividend from the Asheboro Ice and Coal 
Company. The facts clearly show that this money 
was paid not to the Asheboro Ice and Coal Company, 
but directly to the appellant. The Asheboro Ice and 
Coal Company, of which the appellant was one of the 
stockholders, was not a party to the transaction in 
any degree. The money did not pass through its trea¬ 
sury and none of the stockholders except the appellant 
received any part of the same. It was gross error to 
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maintain that the sum so received from thej purchas¬ 
ing’ corporation by the appellant was a liquidating 
dividend of the old corporation. 

_ i 

4. It follows therefore that the Board of jTax Ap¬ 
peals erred in ruling that the sum was a liquidating 
dividend from the Asheboro Ice and Coal (Company 
and that the Board also erred in not reversing the de¬ 
cision of the Commissioner of Internal Revenue for so 
holding. The appellant, as a taxpayer, had al right to 
know the ground upon which he was being taxed and 
it was the duty of the Board to find whether the 
$15,000.00 was a liquidating dividend from the Ashe¬ 
boro Ice and Coal Company or not and if notjthe case 
should have been dismissed. 

5. The Board erred in holding that “an arajount re¬ 

ceived as a liquidating dividend may be all income”. 
That statement bv itself is true, but it is not Relevant 
to the case at issue, for the $15,000.00 cannotj be said 
to be a liquidating dividend. In addition, if jtlie tax¬ 
payer was unable to say whether the same wasj income, 
it became the duty of the Commissioner of Internal 
Revenue to show that it was all income and ^ince he 
failed to do so, the doubt of whether it was all; income 
is resolved in favor of the taxpayer. j 

6. The Board erred in holding that since they did 
not know whether the “asset” sold by petitioner “had 
any cost or other basis, the entire amount Received 
must be considered gain”. 

The Board apparently refers to the appellant’s ar¬ 
gument that if there had been a sale of anything it 
was a sale or conversion of a “personal capital jasset”, 
viz: the appellant’s native capacity to conduct! an ice 
and coal business. The Board should have taken judi¬ 
cial knowledge of the fact that such an “ asset’f is not 
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acquired by purchase, devise or gift. It is an inherent 
talent with which he was endowed bv his Creator. It 
can therefore have no cost and since the appellant and 
the Commissioner were unable to ascertain its value 
as of 1913, or 1922, then the Board was duty bound to 
resolve the question in favor of the taxpayer. 

7. The Board erred in holding that “petitioner may 
have sold his services or a part thereof for a ten-year 
period, the compensator desiring that he remain inac¬ 
tive during that period instead of using his ability in 
other wavs to earn income". 

It is contended that in the commonly accepted 
meaning of the word “service'* the inclusion therein 
of a negative performance is not permissible. Should, 
however, the definition of the word “service” be so 
liberalized as to embrace the negative idea, the finding 
of the Board in this respect is immaterial since it has 
not found that the amount of the appellant derived 
from the agreement involved in this case, is a profit 
from “labor** within the meaning of the definition of 
taxable income by the United States Supreme Court. 

S. The Board erred in holding that “regardless of 
how it came to him, we are unable to say that it was 
not all income**. 


There can be no dispute as to how the $15,000.00 
came into the possession of the appellant. The un¬ 
controverted facts in the record show that he was paid 
this sum of monev bv a corporation with which he had 
no former association and in which he held no capital 
stock or other evidence of ownership, for the sole con¬ 
sideration of refraining from entering the ice and coal 
business for a stipulated time. 

It is contended that the $15,000.00 in question is not 
profit from labor, from capital, from both combined, 
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nor is it profit derived from the sale or conversion of 
capital, and is, therefore, not taxable within tlije mean¬ 
ing of Sixteenth Amendment. 

9. The Board of Tax Appeals in its opiniejn holds 
that “the burden of proof’’ is on the petitioner to 
show that the $15,000.00 paid is not all profit, and 
that since no evidence was produced by the petitioner 
to show the former value of what he sold, his native 
capacity as a personal capital asset, that the presump¬ 
tion is that it had no value, and that therefore the 
whole amount is profit. In this case there was no pre¬ 
vious transaction between the petitioner and any other 
party where there was an offer and an acceptance as 
to the value of his native ability for a specified time, 
and therefore there was no other value ever pjaced on 
what he sold to use as a basis for determining how 

i 

much gain, if any, was made by the contract in ques¬ 
tion when he agreed not to enter the ice and ccjal busi¬ 
ness for ten vears in consideration of the sum of 

* 

$15,000.00. If there had been a former transaction 
showing that his native abilitv for conducting a sue- 
cessful enterprise of this kind was less than $15,000.00, 
then the burden of proof would have been on tjie peti¬ 
tioner to show such former appraisement anc valua¬ 
tion had been made in order that all of the facts might 
fairly be put before the Court. It is submitted! that in 
this case where the only transaction which could show 
the value of what petitioner sold, when he ^old the 
same, was $15,000.00, that it is obviously impossible 
for him to furnish any proof as to the valuq of the 
same at a former time, and therefore the burden of 
proof can not possibly be upon the petitioner, j A tax¬ 
payer can not be punished for failure to furnish evi¬ 
dence when no such evidence exists. 
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The rule of the burden of proof being upon tlie tax¬ 
payer applies to cases where he bought a piece of prop¬ 
erty in 1913^ or some year thereafter, and paid for it 
less than the sum for which he sold it in 1929. The 
rule of placing the burden of proof upon the taxpayer 
in such case is to force him to produce evidence as to 
former transactions which were within his knowledge 

and the courts have uniformlv hell that the burden of 

• 

proof shifts to the government and if they cannot prove 
the same, the doubt is resolved in favor of the tax¬ 
payer. It is obviously impossible for the petitioner in 
this case to produce any facts or any testimony, except 
speculative testimony, as to what his native capacity 
to conduct such a business was worth at any period 
prior to the jdate of the transaction which is now at 
issue. Hence the burden of proof is upon the Com¬ 
missioner of Internal Revenue. Taft v. Bowers, 278 
U. S., 470. 

The petitioner presumably had the same native 

abilitv to make a success of the ice and coal business, 

or anv other business, in 1913 as he had in 1929, but 

there was no transaction between 1913 and 1929 bv 

which its value could be determined bv an offer and 

% 

an acceptance. This being the only sale or transac¬ 
tion where a value could be determined, the presump¬ 
tion of law necessarilv must be that its value was the 
same in 1913 as the value of $15,000.00 which was de¬ 


termined bv the transaction at issue in 1929. 

* 

The position taken by the Board of Tax Appeals is 
that since no proof was offered that the personal asset 
sold by petitioner cost him anything, that therefore the 
legal conclusion must be drawn that the whole amount 
of $15,000.00 was profit. It is submitted that this is a 
violent presumption and an unwarranted deduction. 
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It is obvious that petitioner’s capacity to make! a suc¬ 
cess of any business enterprise was worth something 
in 1913. It is absurd to say that it was wortlj. noth¬ 
ing. Now since there was no commercial transaction 
consummated as a result of an offer and an acceptance 
of a certain amount of money for this personal jnative 
capacity until the year 1929, justice demands thje legal 
presumption that it was worth as much in 1913 as it 
was in 1929. If what petitioner sold for $15,000.p0 was 
worth nothing, then the $15,000.00 was a gift, ancj a gift 
is not income and not taxable. 

In this case petitioner sold his inherent capacity to 
conduct a successful business, especially the ice and 
coal business, which he had so successfully conducted 
for the said corporation of which he was a stockholder 
and officer for many years. It is submitted tliujt what 
he sold was a personal capital asset, and that whatever 
he received under the contractual agreement or bargain 
and sale, whether property or money, was a cledr case 
of conversion of capital. What he started with was his 

i 

capital and what he received in exchange was Capital 
in another form to be used in some other line of busi¬ 
ness. If this transaction had been the exchange of a 
building by petitioner for another piece of property 
of the same kind or different kind, there would have 
been no gain which could be classed as taxable ijncome 
from such an exchange, unless there was evidence 
which could be produced to show that there was ja gain 
to one party or the other by such exchange of capital 
assets, and then income tax could be assessed pn the 
gain only as separate and apart from capital. To tax 
the $15,000.00 is not a tax on income, but a capital tax. 
If there was no other transaction, then there! is no 

i 

possible evidence which could show that there Kvas a 
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gain by such exchange of property. It was a fair and 
even exchange, then each party could use such capital 
to produce income thereon, and then the income from 
such capital used alone or in combination with labor 
would of course be taxable under the law. The peti¬ 
tioner in this case had for years used this capital asset, 
which he sojd in 1929, to make a profit, and on which 
he paid income taxes each year. When he sold or ex¬ 
changed this capital asset for $15,000.00, what he re¬ 
ceived was a capital asset which could be used in his 
judgment to make gains equal to those which he had 
been making. 


It will be noted that the Government has uniformlv 

• 

held that money paid by a purchaser in such case has 
been treated as a capital asset acquired by the pur¬ 
chaser, and if the purchaser has made additional profit 
from such an acquired capital asset, then he has been 
required to pay additional income tax on the same. If 
what the Community Ice and Utilities Company of 
Greensboro,* X. C. bought from the petitioner for 
$15,000.00 is treated as a capital asset by the Govern¬ 
ment, then why in justice and good conscience should 
it not be treated as a sale of capital by the petitioner. 
One rule cannot be applied to the purchaser and a dif¬ 
ferent rule to the seller in such a case. To apply a dif¬ 
ferent rule will result in double taxation, and surelv 

i * • 

the Government can not hide behind the rule of “the 


burden of proof" 
double taxation. 


in order to excuse the injustice of 
Panvard Machine & Mfg. Co. v. 


Commissioners of Internal Revenue, B. T. A. Yol. 17, 


Page 1053. 

10. The Board erred in rendering decision for the 


respondent. Since the $15,000.00 in question Is not 
profit from labor, from capital nor from a combination 
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of labor and capital, and since it cannot be legally 
classed as profit from the sale or conversion of capital, 
it is not taxable under the Sixteenth Amendment. The 
Board erred in failing to find as a matter of!fact and 
law that the item does not come within the| purview 
of the definition of the Supreme Court as to \jrhat con¬ 


stitutes “taxable income". 

Wherefore, tlie appellant prays that tlie puling of 
tlie Board of Tax Appeals be reversed. 


Respectfully submitted, 

i 

Marion Butler, 

Attorney for T. h. Cox. 

' • j 

Appellant, 

1317 F St., X. |W., 
Washington, J)\ C. 
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In the Court of Appeals of the District of 

Columbia 

j 

October Term, 1933 j 

I 

-- 

I 

No. 6124 

T. L. COX, PETITIONER 

I 

Guy T. Helverixg, Commissioner of Internal 

Revenue, respondent 

I 

i 

ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 

i 

BRIEF FOR THE RESPONDENT j 

j 

i 

— 

I 

OPINION BELOW 

! 

The only previous opinion is the memorandum 
opinion of the United States Board of Tax Ap¬ 
peals (R. 8-10), which is not yet reported, j 

l 

JURISDICTION 

This appeal involves income taxes for tlfie cal¬ 
endar year 1929 in the amount of $1,122.21, and is 
taken from a decision of the United States tSoard 
of Tax Appeals entered July 8,1933 (R. 10 )\ The 


i 

i 
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appeal comes before this Court by petition for re¬ 
view filed October 6,1933 (R. 12), pursuant to Sec¬ 
tions 1001, 1002, and 1003 of the Revenue Act of 
1926, c. 27, 44 St at. 9, 109, 110, as amended by Sec¬ 
tion 1101 of the Revenue Act of 1932, c. 209,47 Stat. 
169, and in accordance with a stipulation of the 
parties filed September 19, 1933 (R. 11), pursuant 
to Section 1002 (d) of the Revenue Act of 1926. 

QUESTION PRESENTED 

Where a corporation, of which taxpayer was a 
principal stockholder, sold its assets to a competi¬ 
tor corporation for a consideration and at the same 
time the purchaser paid the taxpayer an additional 
sum for the agreement of himself and the other two 
stockholders not to reenter the business for a period 
of ten years, does such additional sum constitute 
income to the taxpayer ? 

STATUTE AND REGULATIONS INVOLVED 

The pertinent provisions of the Revenue Act of 
1928, c. 852, 45 Stat. 791, are as follows: 

Sec. 22. Gross Income. 

(a) General definition .—‘ 4 Gross income” 
includes gains, profits, and income derived 
from isalaries, wages, or compensation for 
personal service, of whatever kind and in 
whatever form paid, or from professions, vo¬ 
cations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership 
or us$ of or interest in such property; also 



from interest, rent, dividends, securities, or 
the transaction of any business cajrried on 
for gain or profit, or gains or profit^ and in¬ 
come derived from any source whatever. 

The applicable provisions of Regulations 74, pro¬ 
mulgated under the Revenue Act of 1928, ^re: 

Art. 51. What included in gross income .— 
Gross income includes in general compensa¬ 
tion for personal and professional services, 
business income, profits from salesf of and 
dealings in property, interest, reiit, divi¬ 
dends, and gains, profits, and inebme de¬ 
rived from any source whatever, unless ex¬ 
empt from tax by law. (See sections 22 (b) 
and 116.) In general, income is thejgain de¬ 
rived from capital, from labor, or frjom both 
combined, provided it be understood to in¬ 
clude profit gained through a sale! or con¬ 
version of capital assets. * * * 

STATEMENT i 

| 

The onlv facts before the Court in this base are 
« 

such of the allegations of the petition (R.j2-3) as 

are admitted bv the answer (R. 7-8). Tlnfse facts 

* 

mav be summarized as follows: 

%/ 

Taxpayer is an individual residing at jRandle- 
man. North Carolina. During the vear 11922, the 

w V I / 

Asheboro Ice and Coal Company, a corporation in 
which taxpayer became one of the principal stock- 

i 

holders, was organized under the laws of t}ie State 
of North Carolina, with its principal office gt Ashe¬ 
boro, North Carolina. In the year 1928, tlie Com¬ 
munity Ice and Utilities Company, a corporation 
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with its principal place of business at Greensboro, 
North Carolina, offered to purchase the Asheboro 
Ice and Coal Company as a going concern and the 
price was agreed upon between the parties. There¬ 
after, the Community Ice and Utilities Company 
offered to pay an amount of $15,000, in addition to 
the agreed purchase price of the Asheboro Ice and 
Coal Company, if the taxpayer and the other two 
stockholders of the latter company would agree to 


refrain from reentering the ice 


and coal business 


for a period of ten years. During the year 1929. 
the sale of the business of the Asheboro Ice and 


Coal Company was consummated for the agreed 
price, and in addition $15,000 was paid to the tax¬ 


payer in consideration of the agreement not to 
reenter the ice and coal business. The Commis¬ 


sioner increased the income of the taxpayer by the 
amount of $15,000, which was received bv him under 
the aforesaid agreement. The Board of Tax Ap¬ 
peals upheld this determination. The correctness 
of this action is the only issue involved in this 
appeal. 

SUMMARY OF ARGUMENT 


The word “income” as used in the Sixteenth 
Amendment Should be construed liberallv so as to 
include everything commonly considered as such 
by the people. Under this liberal construction, 
money received in consideration of a promise not 
to engage in a certain business is income because 
the promisor is being paid for services performed. 
One person may as clearly serve another by refrain- 
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mg from acting as by acting. And in th^ case at 
bar, the taxpayer is being paid for his services 
rather than being paid the sales price of a capital 
asset because for income tax purposes the right and 
ability to work do not constitute a capital asset, nor 
do they in the common acceptation of that term. 
Even assuming, however, that taxpayer Jiere did 

j 

sell a capital asset, there is no evidence in jthe rec¬ 
ord showing the cost thereof. Also it seeijis to be 
probable that the money he received is onlf partly 
attributable to his own promise to stay out |of busi¬ 
ness and no evidence has been offered showing how 

i 0 

much of the money is so attributable. Taxpayer 
has failed to sustain his burden of proof ^ind has 
left this Court unable to sav that the moriey was 
not all income. 

j 

The taxpayer has clearly received an accession to 
income in the ordinary sense of the wprd and 
should bear his proportionate share of the hosts of 
government. 

ARGUMENT 

I 

I I 

Definition of “income” should be construed liberally to 
effectuate purposes of Sixteenth Amendment. So con¬ 
strued it includes money received for refraining from 
acting 

As set forth in his brief, taxpayer’s argument 

1 

seems to be based on the theory that the | money 
which he has received is not the product of labor 
or capital nor profit from the sale of a capital asset 
and hence cannot be regarded as “income’? under 
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the definition suggested in Stratton's Independence 
v. Howbert, 231 U.S. 399; Doyle v. Mitchell Bros . 
Co., 247 U.S. 179; and Eisner v. Macomber, 252 
U.S. 189. 207, which was 44 ‘the gain derived from 
capital, from labor, or from both combined,’ pro¬ 
vided it be understood to include profit gained 
through a isale or conversion of capital assets.” 
By this definition the Supreme Court intended to 

include all that which would commonlv be consul- 

* 

ered as income by the people at the time of adop¬ 
tion of the Sixteenth Amendment to the Constitu¬ 
tion. Merchants' Loan <t Trust Co . v. Smietanka, 
255 U.S. 509. To restrict the meaning of the word 
“labor” as used in this definition to “physical or 
mental toil,” as the taxpayer seeks to do (Br. 6), 
would be to destroy the substance of the definition 
by overlooking its generality and purpose. If the 
definition is to cover evervthing commonlv consid- 
ered as income by the public, as it was intended to 
do, the word “labor” must be held to include any 
volitional course of conduct which is of benefit to 
someone and hence of value. A narrower concep¬ 
tion would exclude many sources of profit to in¬ 
dividuals, the return from which is popularly con¬ 
sidered as income. For example, can it be said that 
a well-known lady has suffered “physical or men¬ 
tal toil” when she permits her name to be used in 
connection with the advertising of some trade arti¬ 
cle? Yet certainly her compensation is income in 
the ordinarv sense of the word and would be tax- 


able as such. Is her case any different from that 
of the taxpayer at bar? In both situations they are 
turning their ability, reputation, acquaintanceship, 
and personal qualities to the benefit of the [persons 
paying the compensation. They are performing a 
service, even though it does not involve physical or 
mental toil. It hardly can be urged that dompen- 
sation for service rendered is not taxable income 
under both the Sixteenth Amendment aind the 
definition adopted by the Supreme Court. 

But taxpayer contends that in the conimonly 
accepted meaning of the word “service” the in¬ 
clusion therein of a negative performance! is not 
permissible (Br. 10). One of the definition^ given 
by Webster for the word “service” is “advantage 
conferred.” Argument is hardly needed to demon¬ 
strate that an advantage may be conferred ^s well 
by refraining from acting as by acting. The case 
at bar is itself a good example. 


An agreement to remain out of a certain business does 
not constitute a sale of a capital asset 

i 

Near the close of his brief (pp. 13-14), in ap¬ 
parent contradiction of his opening theory (p. 5), 
taxpayer urges that his right to engage in the ice 
and coal business was a personal capital asset which 
he converted into money, leaving the $15,(j)00 as 
capital rather than as income in his hands. But the 
answer to this is that it is not so treated by the 
statute; nor have the courts ever so regarded it. 
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Such a meaning is also contrary to the commonly 
accepted meaning of that term, in the light of which 
it has been generally held the income tax laws 
should be construed. 

The Court will notice that taxpayer does not 
argue that lie possessed and sold a capital asset in 
the nature of goodwill. Nor could he so argue be¬ 
cause it is held that goodwill has eixstence only as 
attached to some business and that a personal repu¬ 
tation or following is not goodwill. Metropolitan 
Bank v. Sf. Louis Dispatch Co., 149 U.S. 436: Ptleg- 
har Hard (care Specialty Co. v. Blair, 30 F. (2d) 614 
(C.C.A. 2d); Sawilowsky v. Brown, 288 Fed. 533 
(C.C.A. 5th); Sommers v. Commissioner, 63 F. 
(2d) 551 (C.C.A. 10th); Northwestern Steel & Iron 
Corporation v. Commissioner 6 B.T.A. 119; Otto 
Braun warth v. Commissioner, 22 B.T.A. 1008. The 
last cited case stated (p. 1023): 

It may be conceded that the petitioner had 
built up a considerable clientele and business 
acquaintanceship and that this clientele fol¬ 
lowed him, to a large extent, during his vari¬ 
ous business enterprises. But this personal 
following does not constitute goodwill 
within the generally accepted meaning of the 
term. * * * 

In the absence of goodwill, taxpayer is left with 
only his personal ability, earning power, and right 
to work to support his theory that he has sold a 
capital asset. These qualities are possessed to a 
greater or less degree by everyone and are not 


V 
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thought of or treated as capital. As was said in 
Providence Mill Supply Co. v. Commissioner, 2 
B.T.A. 791, 793: I 

i 

Ability, skill, experience, acquaintanceship, 
or other personal characteristics or qualifi¬ 
cations do not constitute goodwill as ah item 
of property; nor do they exist in sucli form 
that they could be the subject of transfer. 

It is perfectly obvious that taxpayer is in error in 
urging that the transaction here in question in¬ 
volves the sale of a capital asset. 

Ill 

Even if taxpayer had sold a capital asset, he has! intro¬ 
duced no evidence which would enable the court j to say 
that the $15,000 was not all income 

i 

Even assuming that personal qualities constitute 
something in the nature of a property asset, as tax¬ 
payer contends, the decision of the Board of Tax 
Appeals is correct. The Commission has jleter- 
niined that the $15,000 is all taxable income. ! This 
determination is prima facie correct. If taxpayer 
wishes to change it, he must maintain the burden 
of producing evidence sufficient to demonstrate the 
invaliditv of the Commissioner’s decision. In the 

m/ 

present case, treating the situation as a salej of a 
capital asset, this burden would necessitate evi¬ 
dence showing what the asset cost the taxpayer 
or what the value was as of March 1, 1913, jif he 
possessed the asset at that time and that value was 
greater than cost. No such evidence has been in- 
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troduced. Taxpayer attempts to excuse himself 
(Br. 12) by saying that it is impossible to obtain 
this evidence and that in such case the burden of 


proof is upon the Commissioner, citing Taft v. 
Bowers, 278 U.S. 470. There is nothing in Taft v. 
Bowers that lends support to this statement. To 
the' contrary, it is well settled that the sheer im- 
possibility of proving that a tax is incorrect is 
simply the taxpayer’s misfortune and does not ex¬ 
cuse him from his burden of proof. Burnet v. 
Houston, 283 U.S. 223. 


Lack of this necessary evidence as to value led 

% 

the Board of Tax Appeals to say that they were not 
certain how the $13,000 was paid to the taxpayer 
but that no matter how he received it, no facts 


were in the record that would enable them to sav 
it was not all income (R. 10). That the facts be¬ 
fore the Court are too meager and ambiguous to 
support a holding that the Commissioner was in 
error is convincingly shown bv consideration of 
the parties to the agreement not to compete. A pe¬ 
rusal of paragraphs D and E of the original peti¬ 
tion in this case (R. 3) indicates that the $15,000 
was received for the agreement of taxpayer and 
two other stockholders to remain out of the busi¬ 


ness. Such being the situation, it is entirely prob¬ 
able that part of the money was received by tax¬ 
payer in consideration of his services in securing 
the other signatures. To the extent of these serv¬ 
ices, at least, it could not be contended that the 
money was not taxable income. If there are any 
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facts which would clear up this ambiguity and 
enable this Court to say how much was received 
for taxpayer’s agreement and how much fbr his 
services in securing the other signatures, sucty facts 

are not in the record. Even if all the contentions 

! 

of the taxpayer in this case were sustainable, this 
Court is still in exactly the position of the Board 
of Tax Appeals, which said that from the Record 
it could not determine that all of the $15,00fo was 
not income. 

Taxpayer further objects to the Commissioner’s 
treatment of the $15,000 as a liquidating dividend 
(R. 6; Br. 8). Even if its correctness weri con¬ 
ceded, this argument would avail him naught be¬ 
cause the money is income and taxable whether or 
not it be treated as a liquidating dividend!, and 
whether the Commissioner based his determina¬ 
tion on a wrong theory is immaterial if it is found 
that he reached the right result. Alexander Sprunt 
& Son v. Commissioner, 64 F. (2d) 424 (Ci.C.A. 

4th). | 

_ i 

IV 

* 

Money here received by taxpayer is commonly considered 
to be “ income ” and should be taxed as such 

It is not proposed to confine the argument on 

behalf of the Commissioner to anv narrow issues 

| 

or distinctions. This Court is here seekingj in a 
particular factual situation to carry out the intent 
of the Sixteenth Amendment and the Acts adapted 
thereunder. These provide for a tax on inpome 
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“from whatever source derived” and on “gains or 
profits and income derived from any source what¬ 
ever”, including “gains, profits, and income de¬ 
rived from salaries, wages, or compensation for 
personal service, of whatever kind and in what¬ 
ever form paid.” Clearly these provisions are 
broad enough to include any money or property re¬ 
ceived in such form as to be available for disposal 
and not specifically exempt, the receipt of which 
leaves the recipient wealthier than he was before 
getting it. Not mere form but the substance of the 
transaction is to be considered in applying the 
Sixteenth Amendment. United States v. Phellis, 
257 U.S. 156, 168. Congress intended to use its 
power to the fullest extent, reaching all payments 
which properly may be called income by the com¬ 
mon understanding of that word. Irwin v. Gavit, 
268 U.S. 161,166. In United States v. Kirby Lum¬ 
ber Co., 284 U.S. 1, 3, the Court said: 

W e see nothing to be gained by the discus¬ 
sion of judicial definitions. The defendant 
in error has realized within the year an ac- 
cession to income, if we take words in their 
plain popular meaning, as they should be 
taken here. * * * 


Likewise, in the case at bar the taxpayer has 
realized an accession to income in the plain popular 
meaning of the words. Fifteen thousand dollars 

o 


has been made available for his use for services in 


refraining from engaging in a certain business. 
This is as much income, and by the same token, as 



I 

Though it were paid for some form of actual toil on 
his part. 

CONCLUSION 

It is respectfully submitted that the decision of 
the Board of Tax Appeals is correct and should be 
affirmed. 

Frank J. Wideman, 
Assistant Attorney Genl\<eral. 
Sewall Key, 

F. A. LeSourd, ; 

Special Assistants to the Attorney General. 
April 1934. i 
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